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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
FRANCIS J. ZAMBITO, 
Defendant/Appellant, 
Case No. 970654-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction for theft, a third 
degree felony, in violation of Utah Code Ann. § 76-6-404 (1994). 
This Court has jurisdiction over the appeal pursuant to Utah Code 
Ann. § 78-2a-3(2) (e) (1996). 
STATEMENT OF THE ISSUES ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 
1. Where defendant has failed to engage in meaningful legal 
analysis of the controlling law as it applies to the facts of his 
case, failed to include any record citations in his argument on 
appeal, and relied for primary evidentiary support on a document 
that is not part of the record on appeal, should this Court 
consider his claim? 
Where a claim is subject to the waiver doctrine, no standard 
of review is applicable. 
1 
2. Where the record reveals no evidence that defendant was 
incompetent to proceed at the time of trial, can defendant 
prevail in his claims that either the court plainly erred by 
failing to raise the issue sua sponte or that his counsel 
performed deficiently by failing to raise it? 
In reviewing a claim of ineffective assistance of counsel, 
this Court must determine whether trial counsel's performance was 
deficient and, if so, whether the deficient performance 
prejudiced defendant. Strickland v. Washington, 466 U.S. 668, 
687 (1984). The claim presents a question of law, reviewed on 
the record of the underlying trial. See State v. Humphries, 818 
P.2d 1027, 1029 (Utah 1991). 
Appellate review is available under the plain error doctrine 
only if defendant can establish that an error occurred, that the 
error was obvious, and that the error was harmful. State v. 
Dunn, 850 P.2d 1201, 1208 (Utah 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
This case does not depend for its resolution on any 
constitutional provisions, statutes, or court rules. 
STATEMENT OF THE CASE 
Defendant was charged with one count of theft, a third 
degree felony, for exercising unauthorized control over five sets 
of rental skis, boots, and poles from Stein Ericksen Sport in 
Deer Valley (R. 1-3). In June of 1995, he was tried before a 
2 
jury and convicted as charged (R. 84,),. A year later, represented 
by new counsel, defendant filed a petition for inquiry into 
competency to proceed (R. 115-16). Following a competency 
hearing, the trial court found him unable to proceed (R. 130-31). 
In October of 1997, defendant appeared and was sentenced to a 
zero-to-five year term in the Utah State Prison and a $5000 fine, 
both of which were stayed (R. 221).2 The court ordered 36 months 
on probation under the following conditions: one year in the 
Summit County Jail with no credit for time served; full 
restitution; full employment; and medical and psychological 
treatment. The court also gave permission for probation to be 
transferred to California (R. 220-21). This timely appeal 
followed (R. 226-27) . 
STATEMENT OF THE FACTS 
In November and December of 1994, defendant rented five sets 
of skis, boots, and poles from Stein Ericksen Sport (R. 244-45, 
249). He did not return them in early January, as he had agreed 
to do (R. 244f 254). About a month later, after trying 
repeatedly to get the gear back from defendant, the ski shop 
manager filed a police report (R. 254-58, 260, 273). The police 
eventually recovered three sets of ski equipment from friends of 
defendant, who testified that they had received the gear as gifts 
1
 Although the record on appeal is silent on the matter, 
defendant concedes that he was found competent to proceed before 
the trial court imposed sentence (Br. of App. at 2). 
3 
from defendant (R. 278, 293). After a jury trial in June, 
defendant was convicted of theft, as charged (R. 84). 
Prior to imposing sentence, the court ordered that Adult 
Probation and Parole prepare a presentence investigation report 
on defendant (R. 90, 386). Defendant subsequently filed a motion 
to reduce sentence, based on his cooperation with AP&P and AP&P's 
alleged recommendation of a lesser sentence (R. 98-99).2 In 
November, the court continued the sentencing for a year, stating 
that it would evaluate the request to reduce the degree of 
offense after considering defendant's conduct during that year 
(R. 98-99, 103-04). 
In June of 1996, represented by new counsel, defendant moved 
for a competency evaluation, which the court subsequently ordered 
(R. 115-16, 122-24). The psychological evaluation, which is 
referenced by the court in a later order but which has not been 
made part of the record on appeal, concluded that defendant was 
not competent to proceed (R. 130-31). Shortly after the 
evaluation was completed, defendant was apparently hospitalized, 
and sentencing was continued until December (R. 128). 
When defendant did not show up at his sentencing hearing in 
December of 1996, a bench warrant was issued (R. 147, 154). 
Defense counsel then submitted documents substantiating that 
The recommendation of Adult Probation and Parole has not 
been included in the record on appeal. 
4 
defendant was in California and was psychologically incapacitated 
(R. 161-68). Seven months later, the bench warrant was recalled 
(R. 174) . Defendant finally appeared and was sentenced in 
October of 1997 (R. 220-21). 
SUMMARY OF ARGUMENT 
Only one issue is raised in this appeal. Based on a July, 
1996 competency evaluation, defendant argues that the trial court 
erred in failing to find him incompetent to stand trial some 15 
months earlier. This argument fails on two independent grounds. 
First, the issue is waived by defendant's inadequate briefing. 
Not only has he failed to include any record citations in his 
argument but he has also wholly failed to articulate the 
controlling legal standard and to analyze the facts of his case 
in light of the applicable law. Furthermore, he has not included 
in the record on appeal the sole document on which he relies for 
evidentiary support. For these reasons, defendant's claim is 
subject to the waiver doctrine. 
Second, defendant's argument fails on the merits. Even 
assuming arguendo that this Court would overlook the briefing 
inadequacies, defendant's claims of either plain error or 
ineffective assistance of counsel fail because the record 
contains no evidence suggesting that defendant was incompetent at 




WHERE DEFENDANT HAS FAILED TO 
ENGAGE IN MEANINGFUL LEGAL ANALYSIS 
OF THE CONTROLLING LAW, FAILED TO 
INCLUDE RECORD CITATIONS IN HIS 
ARGUMENT, AND RELIED FOR PRIMARY 
EVIDENTIARY SUPPORT ON A DOCUMENT 
OUTSIDE THE APPELLATE RECORD, HIS 
CLAIM IS INADEQUATELY BRIEFED 
Defendant asserts that because he was found incompetent to 
proceed in July of 1996, he must also have been incompetent to 
proceed at the time of trial, in June of 1995. Because his 
counsel did not raise the competency issue at the time of trial, 
he asserts that she represented him ineffectively. And because 
the trial court did not raise the issue sua sponte, defendant 
asserts the court committed plain error (Br. of App. at 7).3 
These arguments are waived on multiple grounds. 
First, in the argument portion of his brief, defendant has 
failed to comply with rule 24(a)(9) of the Utah Rules of 
Appellate Procedure.4 Defendant has not included relevant record 
Defendant also argues that the failure to address his 
competency at trial denied him due process of law. Defendant's 
constitutional claim is waived because defendant has wholly 
failed to offer meaningful legal analysis to support it. State 
v. Pascoe, 774 P.2d 512, 514 n. 1 (Utah App. 1989); accord State 
v. Amicone, 689 P.2d 1341, 1344 (Utah 1984). 
4
 Rule 24(a)(9) provides that x>[t]he argument shall contain 
the contentions and reasons of the appellant with respect to the 
issues presented, . . . with citations to the authorities, 
statutes, and parts of the record relied on." Utah R. App. P. 
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citations and has failed to provide pecessary supportive legal 
authority for his claims (See Br. of App. at 4-7). On this basis 
alone, a reviewing court is justified in declining to consider 
his claim on appeal. State v. Wareham, 772 P.2d 960, 966 (Utah 
1989). 
Second, defendant has failed to include in the record on 
appeal the sole document on which he relies for proof of his 
I 
incompetence, a forensic psychological evaluation conducted in 
July of 1996. Rule 11(e)(2), Utah Rules of Appellate Procedure, 
"directs counsel to provide this court with all evidence relevant 
to the issues raised on appeal." Sampson v. Richins, 770 P.2d 
998, 1002 (Utah App.)(emphasis added), cert, denied, 776 P.2d 916 
(Utah 1989). "Neither the court nor the appellee is obligated to 
correct appellant's deficiencies in providing the relevant 
portions of the transcript." Utah R. App. P. 11(e)(2). Thus, 
because defendant has failed to provide an adequate record on 
appeal, this court can presume the regularity of the proceedings 
below without reaching defendant's argument. Call v. City of 
West Jordan, 788 P.2d 1049, 1053 (Utah App.), cert, denied, 800 
P.2d 1105 (Utah 1990). 
Finally, and most importantly, defendant has wholly failed 
to cite the relevant legal standards and to analyze the facts of 
his case in light of the applicable law. Nowhere are the 
24(a)(9)(emphasis added). 
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standards for ineffective assistance -of counsel or plain error 
articulated. Nowhere are the facts of this case applied and 
analyzed with reference to the allegedly applicable legal 
standards. Under these circumstances as well, this Court may 
decline to address the merits of defendant's claims. See, e.g., 
Amicone, 689 P.2d at 1344; State v. Steraer, 808 P.2d 122, 125 
n.2 (Utah App. 1991). 
Because defendant has failed in multiple ways to adequately 
brief the issue of his competency to proceed to trial, this Court 
should consider his claim waived on appeal. 
POINT TWO 
ON THE MERITS, DEFENDANT'S CLAIMS 
OF INEFFECTIVE ASSISTANCE OF 
COUNSEL OR PLAIN ERROR BY THE TRIAL 
COURT FAIL BECAUSE NO EVIDENCE 
SUGGESTED THAT DEFENDANT WAS 
INCOMPETENT TO PROCEED AT THE TIME 
OF TRIAL 
Defendant bases his claims of ineffective assistance of 
counsel and plain error on the premise that "[i]f [defendant] was 
not competent prior to sentencing, he most assuredly was not 
competent at trial[,] as the conditions of his mental state had 
not changed'' (Br. of App. at 5) .5 However, even if this Court 
Defendant does not claim that his sentencing was flawed 
because he was incompetent at the time of sentencing. Although 
the appellate record is silent on the matter, defendant 
concedes that he was found competent to proceed prior to the time 
that the court imposed sentence (Br. of App. at 2). Thus, his 
appeal is limited to the claim that his incompetence at the time 
of trial mandates reversal of his conviction. 
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chooses to overlook the deficiencies#*in defendant's briefing andf 
consequently, to reach the merits, defendant's claims fail 
because the record contains no evidence suggesting that defendant 
was incompetent at the time of trial. 
A judge must sua sponte raise the competency issue and 
conduct a hearing "[w]here the evidence raises a ybona fide 
doubt' as to a defendant's competence to stand trial." Pate v. 
Robinson, 383 U.S. 375, 385 (1966). In this case, neither the 
pre-trial hearings nor the trial itself contain any references to 
defendant's mental condition. Indeed, the first references to 
defendant's mental difficulties are dated one full year after the 
date of trial (R. 115-16). See State v. Holland, 921 P.2d 430, 
435 (Utah 1996)(competency determination cannot be made nunc pro 
tunc). Where the record evidence at the time of trial did not 
raise a bona fide doubt as to defendant's competence, the trial 
court had no duty to raise the issue on its own. See State v 
Young, 780 P.2d 1233, 1238 (Utah 1989) (trial judge did not err in 
not holding competency hearing where no objective facts raised a 
reasonable doubt at to defendant's competency). Consequently, 
even on the merits, defendant's plain error argument must fail. 
As to defendant's ineffective assistance of counsel claim, 
defendant must demonstrate that his counsel's performance was 
deficient by identifying specific acts or omissions which, under 
the circumstances of the particular case, demonstrate that 
9 
"'counsel's representation fell below an objective standard of 
reasonableness.'" State v. Templin. 805 P.2d 182, 186 (Utah 
1990) (quoting Strickland v. Washington, 466 U.S. 668, 688 
(1984)). In this instance, the omission identified by defendant 
is his counsel's failure to question his competency and petition 
for a competency hearing. However, where the record is devoid of 
evidence suggesting that defendant was incompetent at the time of 
trial, such an omission is/purely speculative and cannot support 
a claim of ineffectiveness. 
The law is well-settled that trial proceedings conducted 
against a mentally incompetent defendant undermine the 
adversarial system of justice and offend due process. State v. 
Young, 780 P.2d at 1236. However, where, as here, no evidence of 
incompetence can be gleaned from the record before the trial 
court, defendant's assertion that either his counsel or the court 
should have raised it is wholly without merit. 
CONCLUSION 
For the reasons stated, this Court should affirm defendant's 
conviction. 
RESPECTFULLY submitted this d^_ day of June, 1998. 
JAN GRAHAM 
Attorney General 
JOANNE C. SLOTNIK 
Assistant Attorney General 
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